
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



416 COLUMBIA LAW REVIEW 

judges dissenting, P was entitled to indemnity from D because the 
risks insured against were not the consequences of illegal acts, but 
of accidents. Messersmith v. Am. Fidelity Co. (1919) 187 App. 
Div. 35, 175 K T. Supp. 169. 

The rule is axiomatic that a contract calling for the perform- 
ance, Hart v. City Theatres Co. (1915) 215 1ST. T. 322, 109 N. E. 
497; McMullen v. Hoffman (1899) 174 U. S. 639, 43 Sup. Ct. 1117, 
or indemnity for the consequences of illegal acts, Pollock, Contracts 
(3rd Am. ed.) 495 n. 54, is void. But, to apply this rule, the vice 
must be part and parcel of the agreement, not merely incidental or 
collateral to it. See Armstrong v. American Exchange Bank (1890) 
133 U. S. 433, 33 Sup. Ct. 747. For example, substantial authority 
holds that mere knowledge of the vendor that the vendee intends to 
make an illegal use of the property is no defense to an action for 
the price, Pollock, op. cit. 485 n. 42, unless the vendor participates in 
the illegal act, PoDock, op. cit. 486 1f5, or the contract contemplates 
the performance of that which is malum in se or malum prohibitum. 
See Tracy v. Talmage (1856) 14 N. T. 162, 179. Likewise, an inci- 
dental illegal act, done without the concurrence of the assured on a 
legal adventure will not impair a marine insurance policy, Richards, 
Insurance (3rd ed.) 240, nor will a fire insurance policy on liquors, 
the sale of which is prohibited, be avoided on this account; Mechan- 
ics' Ins. Co. v. Hoover Distilling Co. (C. C. A. 1910) 182 Fed. 590; 
but indemnity against fine or forfeiture for such illegal sale would 
not be enforced; see Niagara Ins. Co. v. Be Graff (1863) 12 Mich. 
124, which dictum closely resembles the instant case. The insurer 
bears all risk arising from the "maintenance and use" of the assured's 
automobile. Such comprehensive language includes loss resulting 
from his violation of statute. Unlike fire insurance, which indem- 
nifies notwithstanding any degree of carelessness occasioning loss, 
see Columbia Ins. Co. v. Lawrence (1836) 35 TJ. S. 507, the policy in 
the instant case partly aims to protect the holder from the conse- 
quences of breaking the law, transferring such liability to an in- 
demnity company, and thus removing an effectual deterrent to reck- 
less driving — fear of liability in tort. Therefore, it seems that the 
majority opinion fails to note that the indemnity policy encour- 
ages the very conduct which the Highway Law was framed to pre- 
vent. Analogy and sound policy run counter to this decision and 
deny recovery. 

Jury — Deliberations — Testimony op Fellow Jurors. — In proceed- 
ings, after acquittal of the defendant, against a petit juror for crim- 
inal contempt of court in expressions of personal knowledge during 
retirement, after disclaimer of such knowledge on examination, 
held, two judges dissenting, there was no error in receiving the tes- 
timony of other jurors concerning the deliberations of the jury, 
since there was no attack on the verdict. Matter of Nunns (N. Y. 
App. Div. 2nd Dept. 1919) 61 N". Y. L. J. 1531. 

For a juror to bring his personal knowledge of a fact in contro- 
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versy to the jury-room is a violation of Ms duties ; N. Y. Code Grim. 
Proo. §413; cf. People v. Zeiger (N. T. 1865) 6 Park. 355; and 
where evidence of such misconduct can properly be brought before 
the court, it is grounds for a new trial. Falls City v. Sperry (1903) 
68 Neb. 420, 94 K W. 529; Heffron v. Gallupe (1868) 55 Me. 563, 
But testimony of fellow jurors is generally not receivable, under the 
rule that jurors shall not be heard to impeach their verdict, McDon- 
ald v. Pless (1915) 238 U. S. 264, 35 Sup. Ot. 783; Williams v. Mont- 
gomery (1875) 60 N". T. 648; contra, Crawford v. State (1821) 10 
Tenn. 60; cf. Wright v. Illinois, etc. Tel. Co. (1866) 20 Iowa 195. 
However, on motion for a new trial, in support of which such evi- 
dence is usually adduced, the true question seems to be not the 
inviolability of certain things said in the jury-room, but the legal 
effect to be given them in overturning the verdict. 1 Greenleaf, Evi- 
dence (16th ed.) §252a. Evidence of the deliberations of the jury 
seems ineffectual to change the import of the written document, under 
the parol evidence rule, see Wright v. Illinois, etc. Tel. Co., supra, 
at p. 210. But this principle will not apply in the use of jurors as 
witnesses in contempt proceedings. See McDonald v. Pless, supra, at 
p. 269 ; Canal Bank v. Mayor, etc. of Albany (N. T. 1832) 9 Wend. 
244, 256. A juror is truly privileged, however, not to have his com- 
munications in retirement disclosed without his consent. 4 "Wigmore, 
Evidence §2346. In view of this well-established rule, it is submit- 
ted that the evidence of the jurors should have been excluded in the 
instant case, because of the importance of preserving to jurymen 
the essential confidence of the inviolability of their communications, 
Bex v. Brown (1907) 7 N. S. W. St. Eep. 290; cf. Woodwards. 
Leavitt (1871) 107 Mass. 453. To other "overt" acts of jurymen, 
as drunkenness, this principle will not apply. Perry v. Bailey (1874) 
12 Eian. 539. 

Landlord and Tenant — Construction of Leases — Liability of Ten- 
ant for Cost of Alterations.— The lessee in the first case cove- 
nanted to conform to all laws and ordinances of the city of New 
York, and not to make any alterations in the premises without the 
consent of the lessor. In the second case, the lessee covenanted to 
comply with all laws, orders, etc. at his own cost. In each case a 
fire escape was ordered built by the city authorities. Held, in the 
first case, the landlord could not recover from the tenant the cost 
of building the fire escape; Getty v. Fitch, Cornell & Co. (1919) 
107 Misc. 404, 177 N. Y. Supp. 691; in the second case, the land- 
lord was entitled to recover. Cohen v. Margolies (1919) 107 Misc. 
480, 177 N. Y. Supp. 694. 

The instant cases follow a line of New York decisions which con- 
strue such covenants in a lease strictly in favor of the lessee. Cf. 
Salman v. Cox (1905) 46 Misc. 589, 92 N. Y. Supp. 816. Thus a 
general covenant to repair at the lessee's cost does not include the 
making of structural changes, Younger v. Campbell. (1917) 177 App. 
Div. 403, 163 N\ Y. Supp. 609, nor of repairs not reasonably within 



